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(4) Examine and cross-examine witnesses
and receive evidence;

(5) Admit or exclude evidence;
(6) Hear oral argument on facts or law;
(7) Do all acts and take all measures nec-

essary for the maintenance of order at the
hearing and the efficient conduct of the pro-
ceeding.

(c) Who may act in absence of judge. In case
of the absence of the judge or his inability to
act, the powers and duties to be performed
by him under this part in connection with a
proceeding may, without abatement of the
proceeding unless otherwise ordered by the
Secretary, be assigned to any other judge.

(d) Disqualification of judge. The judge may
at any time withdraw as judge in a pro-
ceeding if he deems himself to be disquali-
fied. Upon the filing by an interested person
in good faith of a timely and sufficient affi-
davit of personal bias or disqualification of a
judge, the Secretary shall determine the
matter as a part of the record and decision in
the proceeding, after making such investiga-
tion or holding such hearings, or both, as he
may deem appropriate in the circumstances.

§ 900.7 Motions and requests.
(a) General. All motions and requests shall

be filed with the hearing clerk, except that
those made during the course of the hearing
may be filed with the judge or may be stated
orally and made a part of the transcript.

Except as provided in § 900.15(b) such mo-
tions and requests shall be addressed to, and
ruled on by, the judge if made prior to his
certification of the transcript pursuant to
§ 900.10 or by the Secretary if made there-
after.

(b) Certification to Secretary. The judge may
in his discretion submit or certify to the
Secretary for decision any motion, request,
objection, or other question addressed to the
judge.

§ 900.8 Conduct of the hearing.
(a) Time and place. The hearing shall be

held at the time and place fixed in the notice
of hearing, unless the judge shall have
changed the time or place, in which event
the judge shall file with the hearing clerk a
notice of such change, which notice shall be
given in the same manner as provided in
§ 900.4 (relating to the giving of notice of the
hearing): Provided, That, if the change in
time or place of hearing is made less than 5
days prior to the date previously fixed for
the hearing, the judge, either in addition to
or in lieu of causing the notice of the change
to be given, shall announce, or cause to be
announced, the change at the time and place
previously fixed for the hearing.

(b) Appearances—(1) Right to appear. At the
hearing, any interested person shall be given
an opportunity to appear, either in person or
through his authorized counsel or represent-
ative, and to be heard with respect to mat-

ters relevant and material to the proceeding.
Any interested person who desires to be
heard in person at any hearing under these
rules shall, before proceeding to testify,
state his name, address, and occupation. If
any such person is appearing through a coun-
sel or representative, such person or such
counsel or representative shall, before pro-
ceeding to testify or otherwise to participate
in the hearing, state for the record the au-
thority to act as such counsel or representa-
tive, and the names and addresses and occu-
pations of such person and such counsel or
representative. Any such person or such
counsel or representative shall give such
other information respecting his appearance
as the judge may request.

(2) Debarment of counsel or representative.
Wherever, while a proceeding is pending be-
fore him, the judge finds that a person, act-
ing as counsel or representative for any per-
son participating in the proceeding, is guilty
of unethical or unprofessional conduct, the
judge may order that such person be pre-
cluded from further acting as counsel or rep-
resentative in such proceeding. An appeal to
the Secretary may be taken from any such
order, but the proceeding shall not be de-
layed or suspended pending disposition of the
appeal: Provided, That the judge may suspend
the proceeding for a reasonable time for the
purpose of enabling the client to obtain
other counsel or other representative.

In case the judge has ordered that a person
be precluded from further acting as counsel
or representative in the proceeding, the
judge, within a reasonable time thereafter
shall submit to the Secretary a report of the
facts and circumstances surrounding such
order and shall recommend what action the
Secretary should take respecting the appear-
ance of such person as counsel or representa-
tive in other proceedings before the Sec-
retary. Thereafter the Secretary may, after
notice and an opportunity for hearing, issue
such order, respecting the appearance of
such person as counsel or representative in
proceedings before the Secretary, as the Sec-
retary finds to be appropriate.

(3) Failure to appear. If any interested per-
son fails to appear at the hearing, he shall be
deemed to have waived the right to be heard
in the proceeding.

(c) Order of procedure. (1) The judge shall,
at the opening of the hearing prior to the
taking of testimony, have noted as part of
the record the notice of hearing as filed with
the Office of the Federal Register and the af-
fidavit or certificate of the giving of notice
or the determination provided for in
§ 900.4(c).

(2) Evidence shall then be received with re-
spect to the matters specified in the notice
of the hearing in such order as the judge
shall announce.
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(d) Evidence—(1) In general. The hearing
shall be publicly conducted, and the testi-
mony given at the hearing shall be reported
verbatim.

Every witness shall, before proceeding to
testify, be sworn or make affirmation. Cross-
examination shall be permitted to the extent
required for a full and true disclosure of the
facts.

When necessary, in order to prevent undue
prolongation of the hearing, the judge may
limit the number of times any witness may
testify to the same matter or the amount of
corroborative or cumulative evidence.

The judge shall, insofar as practicable, ex-
clude evidence which is immaterial, irrele-
vant, or unduly repetitious, or which is not
of the sort upon which responsible persons
are accustomed to rely.

(2) Objections. If a party objects to the ad-
mission or rejection of any evidence or to
any other ruling of the judge during the
hearing, he shall state briefly the grounds of
such objection, whereupon an automatic ex-
ception will follow if the objection is over-
ruled by the judge. The transcript shall not
include argument or debate thereon except
as ordered by the judge. The ruling of the
judge on any objection shall be a part of the
transcript.

Only objections made before the judge may
subsequently be relied upon in the pro-
ceeding.

(3) Proof and authentication of official
records or documents. An official record or
document, when admissible for any purpose,
shall be admissible as evidence without the
production of the person who made or pre-
pared the same. Such record or document
shall, in the discretion of the judge, be evi-
denced by an official publication thereof or
by a copy attested by the person having legal
custody thereof and accompanied by a cer-
tificate that such person has the custody.

(4) Exhibits. All written statements, charts,
tabulations, or similar data offered in evi-
dence at the hearing shall, after identifica-
tion by the proponent and upon satisfactory
showing of the authenticity, relevancy, and
materiality of the contents thereof, be num-
bered as exhibits and received in evidence
and made a part of the record. Such exhibits
shall be submitted in quadruplicate and in
documentary form. In case the required
number of copies is not made available, the
judge shall exercise his discretion as to
whether said exhibits shall, when prac-
ticable, be read in evidence or whether addi-
tional copies shall be required to be sub-
mitted within a time to be specified by the
judge. If the testimony of a witness refers to
a statute, or to a report or document (includ-
ing the record of any previous hearing) the
judge, after inquiry relating to the identi-
fication of such statute, report, or document,
shall determine whether the same shall be
produced at the hearing and physically be

made a part of the evidence as an exhibit, or
whether it shall be incorporated into the evi-
dence by reference. If relevant and material
matter offered in evidence is embraced in a
report or document (including the record of
any previous hearing) containing immaterial
or irrelevant matter, such immaterial or ir-
relevant matter shall be excluded and shall
be segregated insofar as practicable, subject
to the direction of the judge.

(5) Official notice. Official notice may be
taken of such matters as are judicially no-
ticed by the courts of the United States and
of any other matter of technical, scientific
or commercial fact of established character:
Provided, That interested persons shall be
given adequate notice, at the hearing or sub-
sequent thereto, of matters so noticed and
shall be given adequate opportunity to show
that such facts are inaccurate or are erro-
neously noticed.

(6) Offer of proof. Whenever evidence is ex-
cluded from the record, the party offering
such evidence may make an offer of proof,
which shall be included in the transcript.
The offer of proof shall consist of a brief
statement describing the evidence to be of-
fered. If the evidence consists of a brief oral
statement or of an exhibit, it shall be in-
serted into the transcript in toto. In such
event, it shall be considered a part of the
transcript if the Secretary decides that the
judge’s ruling in excluding the evidence was
erroneous. The judge shall not allow the in-
sertion of such evidence in toto if the taking
of such evidence will consume a considerable
length of time at the hearing. In the latter
event, if the Secretary decides that the judge
erred in excluding the evidence, and that
such error was substantial, the hearing shall
be reopened to permit the taking of such evi-
dence.

[25 FR 5907, June 28, 1960, as amended at 37
FR 1103, Jan. 25, 1972]

§ 900.9 Oral and written arguments.
(a) Oral argument before judge. Oral argu-

ment before the judge shall be in the discre-
tion of the judge. Such argument, when per-
mitted, may be limited by the judge to any
extent that he finds necessary for the expedi-
tious disposition of the proceeding and shall
be reduced to writing and made part of the
transcript.

(b) Briefs, proposed findings and conclusions.
The judge shall announce at the hearing a
reasonable period of time within which in-
terested persons may file with the hearing
clerk proposed findings and conclusions, and
written arguments or briefs, based upon the
evidence received at the hearing, citing,
where practicable, the page or pages of the
transcript of the testimony where such evi-
dence appears. Factual material other than
that adduced at the hearing or subject to of-
ficial notice shall not be alluded to therein,
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